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NEW UNIFORM ACTS WHICH WILL BE 
DISCUSSED THIS YEAR BY THE CON- 
FERENCE OF COMMISSIONERS ON 
UNIFORM STATE LAWS. 

















Lawyers are becoming more interested 
every year in the work of the Conference 
of Commissioners on Uniform State 
Laws. This is illustrated by the num- 
ber of requests for the Conference’s in- 
dorsement or assistance in _ preparing 
model statutes of various reform propo- 
sitions. Thus, requests have come for a 
model “arbitration statute,” a “marking 
and labeling law,” a blue sky law, etc. 

The Conference endeavors to serve 
both the reformer and the codifier. With 
respect to reform measures the position 
of the Conference is not that of an active 
propagandist, but rather that of adviser of 
those legislators who believe they have 
received a mandate to put a certain re- 
form into action. Thus, the Conference, 
at the suggestion of those interested and 
in order that if the proposed reform meas- 
ures are to be adopted in a particular state, 
they should be put into proper shape, have 
prepared the following model statutes, put 
ting into effect certain well known reforms, 
namely: Uniform Desertion and Non- 
Support Act; Uniform Child Labor Act; 
Uniform Marriage Evasion Act; Uniform 
Cold Storage Act; Uniform Workmen’s 
Compensation Act; Uniform Foreign Ac- 
knowledgments Act; Uniform Land Reg- 
istration Act; Uniform Act for the Extra- 
dition of Persons of Unsound Mind; Uni- 
form Flag Act; Uniform Vital Statistics 
Act, and the Uniform Occupational Dis- 
eases Act. On the other hand, the Con- 
ference regards the codification of impor- 
tant subjects of law which affect com- 
merce as its greatest work and it has 
produced the following celebrated codes, 
namely: The Uniform Negotiable Instru- 





ments Law; The Uniform Sales Act; The 
Uniform Warehouse Receipts Act; The 
Uniform Bills of Lading Act; The Uni- 
form Conditional Sales Act; The Uni- 
form Fraudulent Conveyance Act, and 
the Uniform Partnership Act. 

The Conference proceeds carefully and 
leisurely, so much so that often the pa- 
tience of zealous reformers is taxed to 
the utmost. An example of this was seen 
in the meeting of the American Bar As- 
sociation itself, when on the floor of the 
Association meeting a committee was 
ordered to draw up and put into imme- 
diate effect a “declaratory judgments 
act,” to be recommended for adoption. 
The action was taken at, the fag end of an 
afternoon session. The suggestion that 
this act was under consideration by the 
Conference of Commissioners on Uni- 
form State Laws was met with the argu- 
ment that this law was needed at once. 
But every lawyer knows that no bar as- 
sociation committee is likely to take the 
responsibility of drafting an act on such 
a new and important subject overnight 
to suit the immediate purposes of certain 
reformers, and that if they did, it would 
deserve and receive little consideration 
from the legislatures. 

The character of the work performed 
by the Conference is illustrated by the 
five measures which will consume the en- 
tire time of the Conference this year for 
one week in morning, afternoon and night 
sessions. Nowithstanding this great ex- 
penditure of time and energy, it is quite 
possible that no act will be recommended 
by the Conference, although one of the 
tenative acts to be considered has been 
before the Conference for seven succes- 
sive years. The following acts will be 
considered by the Conference at its ses- 
sion at Cincinnati, August 24-30, 1921, 
namely : 

I. The Eighth Tentative Draft of a 
Uniform Incorporation Act; 

II. The First Tentative Draft of a 
Uniform Fiduciaries Act; 
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III. The Second Tentative Draft of a 
Uniform Declaratory Judgments Act; 

IV. The First Tentative Draft of a 
Uniform Mortgage Act; 

V. The First Tentative Draft of a 
Uniform Aviation Act. 

it will be seen by the character of thé 
bills to be considered by the Conference 
this year, how wide is the scope of the 
work and of the objectives of this great 
organization. Although it goes about its 
task with no flourish of trumpets and no 
press agent propaganda, it has already 
exerted and will continue to exert, so long 
as it retains the confidence and receives 
the active support of the bar, a far-reach- 
ing influence for good upon the legisla- 
tion of the country. 

The success of the Conference is with- 
out doubt due to the high character and 
exceptional intelligence of those who partici- 
pate in the work of this Conference. Thus, 
the debates of the last conference at St. 
Louis were led by such men as Walter 
George Smith, of Philadelphia; Prof. Sam- 
uel Williston, of the Harvard Law School; 
‘Nathan William MacChesney, of Chicago ; 
S. K. Child, of Minneapolis ; Charles Thad- 
deus Terry, of New York; William A. 
Blount, of Pensacola; Ernst Freund, of the 
University of Chicago; Merrill Moores, of 
Indianapolis ; Hon. Thomas C. McClellan, 
Justice Supreme Court of Alabama; 
George B. Young, of Montpelier, Vt.; 
Wm. C. Kinkead, of Cheyenne, Wyo.; 
John H. Wigmore, of Northwestern Uni- 
versity; W. O. Hart, of New Orleans; 
George T’. Beers, of New Haven, Conn. ; 
Hollis R. Bailey, of Boston; A. T. Sto- 
vall, of Okolona, Miss.; Hon. H. A. Bron- 
son, Justice Supreme Court of North Da- 
kota; Prof. Eugene A. Gilmore, of the 
University of Wisconsin ; James R. Caton, 
of Richmond, Va.; Prof. George G. Bo- 
gert, of Cornell University, and many 
others. It is a rare intellectual treat to 
be present at these discussions which re- 
veal the hidden defects in the phraseology 
of the tentative drafts under considera- 








tion and enable the committees in charge 
of the various bills submitting to this 
veritable third degree of destructive 
and constructive criticism, an opportunity 
to prepare a second or third draft in much 
more accurate language. It is no wonder 
that experienced legislators are so quick 
to see the value of work of this kind in 
the process of statute making and that 
one of them recently was forced to de- 
clare, after a thorough study of the Uni- 
form Sales Act, that he had never seen a 
more perfect sample of legislative draught- 
manship. 

We take pleasure in commending the 
work of this Conference to the lawyers 
of this country. It belongs to the bar. It 
was authorized in 1889 by the American 
Bar Association by a resolution which 
called upon the governors of the various 
states to appoint delegates to a Conference 
to Promote Uniformity of Legislation in 
the various states. No more valuable agen- 
cy exists today for making our laws more 
accurate and effective. It is a work 
that must continue for years to come 
before it will have been even partially 
completed. Only a few years ago the 
Conference entered upon a task that will 
take a generation to complete, namely, 
the effort to bring about uniformity of 
judicial decisions. This work was start- 
ed by making a careful review of the de- 
cisions of the Uniform Negotiable In- 
strument Act with the purpose of bring- 
ing into line with the current of author- 
ity every court whose decisions tended 
to defeat the very purpose its own legis- 
lature had in view when it passed the 
Act, namely, to make the law of that state 
uniform with the law of every other state. 
It is interesting to note how effective 
such criticism is in bringing appellate 
courts to a realization of the purpose of 
these uniform acts and into making an 
effort to bring their decisions into con- 
formity with those of other jurisdictions. 
Where, however, contradictions in ju- 
dicial decisions cannot be brought about 
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by suggestion and friendly criticism, or 
where the decisions themselves disclose 
a patent ambiguity in some particular 
section of the Act, the Conference prepares 
a uniform amendment to the Act which it 
recommends to each state legislature. This 
promptly cures the defect. 

We believe it to be to the interest of 
every lawyer as a lawyer, as well as a 
citizen, to bring about the passage of 
all the great codifications of commercial 
law proposed by this Conference, and 
such of the special acts as comport 
with the policies of his particular state. 
Uniformity is especially desirable in the 
great commercial codes to the end that 
commerce may flow freely and without 
the fear of uncertainty with respect to 
obligations created by ordinary commer- 
cial compacts brought about by loose, 
ambiguous and widely divergent state 
laws. 











NOTES OF IMPORTANT DECISIONS 





LAW PROHIBITING REMOVAL OF UN- 
TAXED LIQUORS REPEALED BY VOL- 
STEAD ACT.—Just how far former laws regu- 
lating the sale and transportation of intoxicat- 
ing liquors are enforceable has been the subject 
of much recent discussion. In the recent case 
of Reed v. Thurmond, 269 Fed. Rep. 252, it was 
held that the Volstead Act was a radical depart- 
ure from the policy of the former laws to derive 
revenue therefrom, and completely covers the 
same subject-matter including the transporta- 
tion of such liquors, so that it impliedly repeal- 
ed Rev. St. § 3286, which imposed on the remov- 
al from a distillery of liquors on which the tax 
had not been paid a penalty more severe than 
was imposed by the Volstead Act on the illegal 
transportation of liquor. 


In this case defendant was prosecuted under 
section 3296 of the Revised Statutes for un- 
lawfully removing certain distilled spirits upon 
which the tax imposed by this statute had 
not been paid from a certain distillery. Re- 
versing a conviction under this indictment, the 
Court of Appeals (4th Cir.) said: 

“Under the most familiar rules of statutory 
construction, that if the Volstead Act is incon- 
sistent with the provisions of section 3296 and 


also covers the same subject-matter, it super- 
sedes and by implication repeals that  sec- 
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“made in this state.” 





tion. And to our minds the Volstead Act in 
its entire scope and purpose, is plainly incon- 
sistent with the scheme of revenue protection 
embodied in the Revised Statutes and in the 
section under review. 

“Specifically it is enough to point out that 
under the former law defendant incurred the 
penalty for the offense of which he was con- 
victed of both fine and imprisonment, whereas 
under the present law the punishment for a 
first offense is limited to a fine of not more 
than $500. Nor does it seem doubtful that the 
Volstead Act embraces the entire subject-mat- 
ter of section 3296. Certainly it covers every- 
thing defendant did or was accused of doing; 
that he could have been convicted under it is 
not open to question. In short, we are of 
opinion that offenses of the kind here in ques- 
tion, which have been committed since the 
Volstead Act went into effect, are punishable 
only under that act.” 

The same result was reached in United States 
v. Windham, 264 Fed. Rep. 376, where the Court 
said: 

“Taking the new statute as a whole, its pro- 
visions would appear to cover and provide for 
the punishment of every act which could be 
punished under the former provisions of the 
Revised Statutes with regard to the manufac- 
ture and sale of liquors for beverage purposes. 
To hold that the old law is continued would 
therefore be to hold that two inconsistent sets 
of statutory provisions punishing the same sub- 
stantial act, and with differing penalties, were 
of force, and that a person could be prose- 
cuted and punished under section 3 and sec- 
tion 6 of the new statute for transporting any 
liquor at all, without the required permit, and 
at the same time prosecuted and punished un- 
der the provisions of section 3296 for trans- 
porting liquor without having previously paid 
the tax that he is forbidden by law to pay.” 


IS AN ACTION UNDER THE WORKMEN'S 
COMPENSATION ACT ONE IN CONTRACT, 
TORT OR FOR ENFORCEMENT OF A STA- 
TUS OBLIGATION ?—The California Law Re- 
view calls attention to an important case in 
that state construing an act extending the 
benefits of the California Workmen’s Compen- 
sation Act to “controversies arising out of in- 
juries suffered without the territorial limits of 
this state in those cases where the .injured 
employee is a resident of this state at the time 
of the injury and the contract of hire was 
The Supreme Court of 
California, on the first hearing, held this act 
unconstitutional as an attempt to extend the 
operation of the laws of Califorriia beyond its 
territorial limits. On rehearing, however, the 
court receded from this position and held the 
act constitutional on the theory that it was 
not a wrongful act (or tort) for which a de- 
fendant must pay under the Act, but an obliga- 
tion arising out of a status or relation created 
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in California. Quong Ham Wah v. Industrial 
Accident Commission, 192 Pac. 1021. In justi- 
fication of this decision, the Court says that 
this statute can only mean that an act occur- 
ring beyond the geographical limits of the state 
is recognized as the basis for the creation, or 
condition for the enforcement, of a right cre- 
ated and enjoyed within California. 

The California Law Review calls attention 
to the fact that all obligations are classified 
as contractural or delictual, and that this clas- 
sification is too rigid for the new rights and 
obligations created by laws like the Workmen’s 
Compensation Acts, which recognize the duty 
of society to protect those who labor in dan- 
gerous occupations. On this point our learned 
contemporary says: 


“The courts have apparently felt impelled to 
classify the obligation as either contract or 
tort. Some have held that compensation acts, 
though not strictly delictual, were designed 
partially to supersede a particular branch of 
the law of torts, and are co-extensive in their 
territorial application with the laws thus super- 
seded. The rule of conflict of laws applicable 
to torts generally is therefore invoked, and 
the acts held to have a strictly territorial oper- 
ation only. The prevailing theory, however, 
is that the obligation created by such an act 
rests on ‘contract.’ The provisions of the act 
enter into the terms of the contract of hiring 
and regardless of where the accident occurs 
compensation is recoverable in the state where 
the contract was made, being purely a dis- 
charge of a contract obligation. The principal 
case rejects both the territorial rule and the 
contract theory. The act does not create a tort 
liability. The modern theory of the law of 
torts is predicated on fault, whereas compen- 
sation rights and obligations have no reference 
is made optional either on the part of the em- 
ployer. Nor is it contractual in a strict sense. 
The contract theory may perhaps fit those 
optional acts, where the application of the act 
is made opional either on the part of the em- 
ployer or the employee. But the California act 
is compulsory. The liability to pay compen- 
sation does not rest on the mutual agreement 
of the parties; it arises from the law itself. 
The principal case decided that the obligation 
created by the act is a ‘law-imposed liability, 
in a class by itself, being neither strictly con- 
tractual nor delictual.’” 


It seems to us that the obligation here cre- 
ated is rather that arising out of a status than 
out of a private wrong. The contract itself is 
as immaterial as is the marriage contract in 
governing the relationship or status arising 
out of the contract. Parties are free to con- 
tract to create the relationship of employer 
and employee, but the law may attach to the 
relationship thus assumed whatever ob’iga- 
tions it sees fit to impose. Since all obliga- 


tions arising out of status or one’s personal 
relationships are controlled by the law of one’s 











domicile, the decision of the California Su- 
preme Court could be upheld on that ground. 
If parties enter into a relationship in Cali- 
fornia and one of the obligations of this rela- 
tionship is incurred by an event happening in 
another state while the parties are still citizens 
of California, it is altogether proper, under 
this theory, that the rights of the parties 
should be governed by the law of their domi- 
cile. 








JHE LAW’S DELAYS AND WHO IS 
TO BLAME.* 


Mr. W. M. Cain wrote an article for the 
Central Law Journal of May 7th, 1920.* 
The Central Law Journal of July 30th, 
1920, contains an elaboration of the sub- 
ject-matter of Mr. Cain’s article, by Mr. 
Justice H. A. Bronson of the Supreme 
Court of North Dakota (of which the 
writer has also the honor of being a mem- 
ber), under the title of “The Law’s De- 
lays In Appellate Procedure.” 

' In his article Mr. Justice Bronson de- 
monstrates quite clearly the beneficent re- 
sults which have followed the adoption by 
the Supreme Court of North Dakota of a 
system of procedure for the guidance and 
government of the members of the Court 
in the discharge of their respective duties. 

The result of operating under this pro- 
cedure has been to eliminate delay and to 
bring the work of this Court entirely up, so, 
that, at the expiration of each month, there 
remain no undetermined nor undecided 
cases. In other words, we have a term of 
court, commencing on the first Tuesday of 
each month, at which all cases on the calen- 
dar must be argued and submitted. 

For example: fifteen days before the 
first Tuesday of each month all appeals 
then accumulated are placed on the calen- 
dar for argument and decision. The deci- 
sions of the different cases on the calendar 


*This explanation of the new rules of pro- 
cedure of the Supreme Court of North Dakota 
by one of the Judges of that Court will no 
doubt be read with much interest by lawyers 
in other states. 

(1) 90 Cent. L. J. 333. 

(2) 91 Cent. L. J. 83. 
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any month are always completed and whol- 
ly disposed of before the next ensuing 
monthly term. ‘This Court is entirely up 
with its work. It is always waiting for 
work to accumulate. In other words, it is 
always ahead of its work. 

There is no doubt that the law’s delays 
most frequently result in the denial of jus- 
tice. The law’s delays, which could be 
wholly avoided, it is quite safe to say, at 
least double the expense of litigation. We 
have no way of knowing how many mil- 
lions, or hundreds of millions, of dollars, 
are annually expended within the United 
States in litigation, but, unquestionably, it 
is a vast sum. And, doubtless, half this 
enormous sum could be saved to the liti- 
gants. 

The reason of the results which have 
been obtained, as set forth in Justice Bron- 
son’s article, are the rules of procedure 
adopted by this Court for its guidance and 
government, in the discharge of its duties, 
all of which it was the writer’s privilege 
to originate and to procure to be adopted 
by this Court. 

In order that the bench and bar may un- 
derstand the nature of those rules, we will 
here indicate the substance of them. But, 
before doing so, we wish to observe that, 
at the meeting of almost every State Bar 
Association, or meeting of the American 
Bar Association, much has been said and 
much thought has been expended to orig- 
inate or invent some way of curing the 
law’s delays. But nothing has ever been 
done. The question has been held one not 
admitting of solution. As far as we are 
concerned, we are fully convinced this is 


wholly a mistaken conclusion, The law’s 
delays can be wholly eliminated. And, if 
the writer ever has the opportunity of at- 
tending a meeting of the American Bar 
Association, he would not hesitate to state, 
and to demonstrate, that it can be done. 
The way to eliminate the law’s delays is to 
eliminate them; and the principal elements 
which will assist in the elimination are: 
the adoption by Courts of proper rules, 


XUM 





relative to the discharge of their duties, 
and the application of systematic work 
thereunder. 

But, to proceed further, when the writer 
became a member of the Supreme Court of 
North Dakota, he found that there were 
150 cases which were of record in this 
Court, awaiting argument and decision; 
and, of course, thereafter cases continued 
coming at the rate of about 20 to 25 per 
month. It, indeed, was a formidable task 
to bring all of the work up to date; i.e., to 
hear and decide the 150 accumulated cases 
and dispose of the new ones accumulating 
each month, as above stated. 

Under the procedure then existing, 
which will be shortly explained, it seemed 
impossible to make any progress in bring- 
ing up the work. In fact, after working 
two years exceedingly hard, it became ap- 
parent that the work never could be brought 
up under the then existing mode of pro- 
cedure. 

That procedure was, in short, about as 
follows: 

Assume there were placed on the calen- 
dar at a given term, 40 cases for argument 
and decision, and then, after conclusion 
thereof, the Chief Justice would assign the 
cases, in equal number, to the members of 
the Court, who were five in number. In 
the course of time each Judge would formu- 
late and circulate the opinions in all of the 
cases which were allotted to him Then, 
some day, a conference would be called, 
rot because there wis iny rule fixing a day 
of conference, but because some member, 
or members, of the Cuurt would finally 
conclude there shoul? be a conference. In 
other words, it was a conference by acci- 
dent, rather than design At that time, it 
was also the custom among the Judges, 
when they had written a case, to inquire 
of the others if they agreed or disagreed 
with it, and if they agreed, they would have 
them sign it, or, sometimes, this was done 
in conference. But in any event, at that 
time an opinion hal te be disposed of by all 
ive Judges, either by signing it, or by a 
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majority signing and the remainder by dis- 
senting from it. 

In other words, every Judge had to act 
upon every opinion before it could be filed, 
so that if four Judges signed the opinion, 
and one had not made up his mind, and 
had arrived at no decision, the case was 
held up interminably. Many were thus 
held up for six months, some as long per- 
haps as eight months or a year. 

I preserved a list of one lot of these ac- 
cumulated cases, in which opinions were 
written and circulated, but were not dis- 
posed of for the reason that one or more 
of the Judges had not arrived at a decision. 
It is a list of 73 cases, or matters, at one 
time awaiting final disposition. Now, just 
imagine a Judge endeavoring to carry 
around in his head, from week to week 
and from month to month, 73 law suits or 
matters upon which decisions were re- 
quired. To cure this evil, the writer sug- 
gested a rule which, in substance, provides, 
that when an opinion is circulated, and 
at conference is signed by three members 
who agree with it, it is then immediately 
filed with the clerk, and if not signed by 
or dissented from by the other two mem- 
bers within ten days, it becomes the deci- 
sion in the case. 

This rule worked like magic. Within a 
year after its adoption, the 150 cases above 
mentioned had been disposed of, and the 
work of the Court was entirely up. The 
delay in the decision of cases was wholly 
eliminated. Instead of a litigant waiting 
from a year to a year and a half for a deci- 
sion, he gets it within thirty days after the 
case is argued in this Court. 

Surely, in the average case, after an opin- 
ion has been written therein and circulated, 
ten days is sufficient time within which any 
Judge should make up his mind, either to 
agree with the opinion written or dissent. 
If a given case is particularly complicated, 
and a Judge desires a few days additional, 
the Court may extend the ten-day period, 
but no Judge so far has found any need of 
applying for additional time. 





Another rule which greatly assisted in 
bringing up the work, was one providing 
for a conference at three o’clock on Tues- 
days and Fridays of each week. This was 
also adopted and now when three o’clock 
comes on these days, every Judge starts for 
the conference chamber. He does not have 
to be told; he does not have to ask any 
other Judge, or Judges, for a conference. 
Automatically, that matter is arranged. 


Another rule is one that automatically 
assigns the cases to the Judges, wherein 
they are to formulate opinions. It may be 
explained as follows: 


When the record on appeal arrives at 
the clerk’s office, he files it, noting thereon 
the date and hour of filing; and, for the 
sake of clarity, we will assume there are 
five such cases filed, and that the first is 
filed on the first day of March, and other 
four cases filed in the following order: one 
on the second, one on the third, one on the 
fourth, and the last on the fifth day of 
March. The names of our Judges are then 
arranged in alphabetical order, and, as ar- 
ranged they are B, B, C, G and R. Now, 
the first case filed goes to B, because it was 
filed first, the next case filed goes to the 
second B, the third to C, the fourth to G, 
and the fifth to R. All cases are thus as- 
signed automatically, as they are filed. 

The time of filing operates automatically 
to assign the cases to the Judges. The 
clerk must file the cases in the order they 
are received by him. If he should receive 
two or more records in the same mail, he 
may file that which he happens to examine 
first. 


This rule is found to be of much advan- 
tage, for it distributes the work evenly 
among the judges, not only as to the num- 
ber of cases assigned, but also as to the 
degree of difficultness of them. In other 
words, a Judge, in the course of any given 
period of time, will draw just as many dif- 
ficult cases as those that are less difficult, 
or those which are simple in character and 
easy of. solution. 
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Again, as is well known, there are quite 
a few cases which reach an Appellate 
Court which have a political tinge. Cer- 
tain electors or citizens, who are members 
of a certain political party or organization, 
may bring an action or proceeding by which 
they hope to gain some advantage for their 
organization, or for some member of it, or 
for some particular officer elected or to be 
elected, etc. There may be a Judge on the 
bench of the same political belief, as well 
as other Judges opposed to that political 
belief. Under this rule, the case on ap- 
peal is just as liable to come to the Judge 
opposed to the particular political belief of 
those maintaining the action as to the one 
of like political belief; and, even if it be 
assumed that Judges are free from political 
bias, which is quite a violent assumption, it 
is at least certain, under this rule, that the 
case is just as liable to fall to one judge as 
another. So, that, under this rule of as- 
signment, there is no certainty at least that 
such case shall fall to the Judge who may 
be of the same political belief as those 
seeking some advantage or benefit by the 
action. In other words, this rule leaves 
the members of the Court free from criti- 
cism along these lines, as there can be no 
partiality in the assignment of the case, as 
that occurs automatically. 

This rule has the further effect to 
strengthen the Court as a whole. If, for 
instance, one Judge is a specialist in real 
property, another in negotiable instruments, 
ets., the tendency was, by the old method 
of assignment, to turn those cases in which 
those questions were presented to those re- 
spective ‘Judges, and assign the other mem- 
bers of the Court cases of a different na- 
ture. By the rule adopted here, each mem- 
ber is required to write the case which 
comes to him. It tends to strengthen him 
in every branch of the law. And if there 
should be one who is a specialist in any 
particular branch of law, he will have op- 
portunity at conference for criticism of any 
opinion which considers principles of law 
that come within his specialty. 
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Another rule is, that the clerk is required, 
several days prior to the day of commence- 
ment of the monthly term, to make up a 
typewritten calendar of the cases which are 
then to be argued. Opposite each case is 
noted the time of argument, and the initials 
of the Judge who shall formulate the opin- 
ion in the case. Thus, the Judge has ample 
time before the arguments occur to examine 
the record, to familiarize himself with the 
issues involved, and thus is in position at 
the time of the argument of the case to 
bring out all the material points in the case. 

Another rule is one that requires the 
clerk, after the arguments have been had 
on all the cases, to circulate to the Judges 
a list of all such cases. That list will also 
contain a list of any motions pending be- 
fore the Court which are undecided, and, 
also, a list of the petitions for rehearing on 
any case previously decided. 


After the Judges have formulated some, 
or all, of their opinions and circulated them, 
and at least after each conference, where 
some of the cases may be disposed of to 
the extent that three of the Judges will sign 
some opinions, and thus place them under 
the ten-day rule, the clerk circulates a re- 
vised list, which will not contain any case 
wholly disposed of, but only those which 
are not disposed of ; and, in addition there- 
to, that list shows how many and what cases 
are under the ten-day rule, and which 
Judges have signed those cases which are 
under that rule, so that each Judge is thus, 
at least twice each week, advised of the 
condition of the cases before the Court for 
decision, and is in possession of all other 
information contained in that list. This 
all brings order and system into the work , 
of the Court. 


The adoption and observance of the fore- 
going rules has been the sole cause for the 
entire elimination of the law’s delays, so 
far as this Court is concerned. 


What has so far been said relates only 
to procedural rules governing the work and 
discharge of the duties of the Judges, after 
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cases*have-been properly appealed and sub- 
mitted to this Court. 

This Court, however, as other Appellate 
Courts, has prescribed definite rules of 
practice with reference to taking and per- 
fecting appeals, which are, of course, in 
harmony with our statutory laws on the 
subject of appellate procedure. These rules 
do not greatly differ from those of Appel- 
late Courts of other states and need no 
special mention, with the exception of one 
rule, which has done much to keep from 
coming before this Court many useless and 
needless motions, and has facilitated and 
accelerated appeals to it. We will first 
state the old rule. 


“Any appeal in which the appellant 
shall not have served and filed his brief 
by the time the cause is reached for as- 
signment for argument may be summar- 
ily dismissed or the decision appealed 
from affirmed, according as justice may 
require ; and for failure of an appellant to 
serve and file his brief in time, or when 
the appellant shall not have served and 
filed his brief more than twenty days pre- 
ceding the opening of the term, and such 
delay shall have inconvenienced opposing 
counsel, or needlessly delayed them in the 
preparation of the respondent’s brief, this 
court will on a showing and application 
therefor, after notice, by respondent, 
place the cause at the foot of the calendar 
or impose such terms as may be just, or 
both. Delay by appellant in serving and 
filing briefs, until after the first day of 
the term, places the control of the cause 
on the calendar with the respondent. The 
respondent must serve and file his brief 
within thirty days after the service upon 
him of appellant’s brief, and in any event 
at least ten days prior to the argument of 
the case; provided, that on notice and 
cause shown respondent’s time for serv- 
ing and filing his brief may be extended.” 


It is not difficult to comprehend, that, un- 
der that rule, there could be many motions 
arise, some to compel appellant to file his 
brief, some to dismiss the appeal, because 
his brief was not filed in time, others to 
compel him to file and serve his brief within 
a definite time, etc. And just as many 
motions would arise as to the service and 





filing of the respondent’s brief. In fact, 
hardly a week would pass in this Court, 
unless some such motion was made, and 
thereafter remain pending for determina- 
tion. 

About a year and a half ago, the writer 
hereof proposed to and had adopted by the 
Court (to supplant the old rule), the fol- 
lowing rule: 

“Upon appeal to the Supreme Court, 
the appellant shall fully prepare his brief 
and serve it upon the respondent, and 
file it with the clerk of the court from 
which the appeal is taken before or at 
the time the record of the case is trans- 
mitted to the Supreme Court, by the clerk 
of the District Court, and it shall be 
transmitted with such record. 

“Within fifteen days after the service 
of the appellant’s brief, upon the respond- 
ent, as aforesaid, the respondent shall 
prepare his brief, and serve it upon ap- 
pellant, and file it with the clerk of the 
Supreme Court.” 

Since the adoption of this rule, if our 
memory serves us correctly, there has not 
been a motion before this Court, with ref- 
erence to the making and filing of briefs 
by either the appellant or respondent in any 
case. This rule simply wiped out all such 
delay. It will be observed that, when the 
appeal is taken, and the record sent up, the 
appellant’s brief must accompany it, so, as 
soon as the record arrives at the office of 
the clerk of the Supreme Court, he is in 
position to notify the parties that the case 
is ready to be heard. In fact, a case can 
and does go right on the next monthly 
calendar. 

There are annually, approximately three 
hundred and fifty appeals to this Court. If 
the number of appeals annually were five 
hundred, this Court, under the reformed 
procedure above mentioned, could, never- 
theless, entirely keep its work up to date, 
so, at the end of each month every case 
would be decided. 

We are firmly convinced that all Appel- 
late Courts in the United States could have 
their work likewise up to date if they 
would proceed under a similar system of 
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rules, governing the discharge of the du- 
ties of the members of the Court, if the 
Judges thereof will exercise the same de- 
gree of application to their work as do the 
members of the Supreme Court of North 
Dakota. 


The bringing up of the work and the 
saving of a vast amount of money, which 
is otherwise lost by the delays of the law, 
are not the only benefits to be derived. 
The work of the Court, as a whole, will 
be of a higher degree of merit and perfec- 
tion, for, in considering. a case where the 
Court has all its work up, the case is fresh 
in their minds, as well as in the minds of 
the attorneys who argue the case. If an 
attorney appears before the Supreme Court 
to argue a case which has been pending 
therein for a period of one to two years— 
and we have understood there are states in 
which cases were pending in the Supreme 
Court for as long as three years before, in 
the regular order, argument could be had 
thereon—it is easy to see that, as a rule, 
the attorney’s mind will be stale on the 
case. It has been pending so long that it 
is difficult for him to recall to his mind, 
clearly, the case as it was tried before the 
trial court. Hence, the argument, in such 
circumstances, is usually not very cnlight- 
ening to the Appellate Court, and likewise 
it will get a very imperfect view of the 
case, 


Another benefit which is gained by 
prompt and early decision cf cases after 
appeal is that it does not delay justice, and, 


as is often the case, delay is denial of jus- 


tice. A strong adversary may place a 
weaker one in such position with refer- 
ence to property rights, he may hold him 
out of the enjoyment or acquisition of 
them, and may resist the payment of cer- 
tain debts which he owes him, etc., by get- 
ting the benefit of delay in the Appellate 
Court, so that the latter, in sheer despera- 
tion, will submit rather than continue the 
unequal struggle; all of which perhaps 
would have been avoided if he could Fave 
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had a decision of the case within thirty 
days after the record reached the Appellate 
Court. 

Another benefit is the prevention of ap- 
peals taken solely for delay. These, on the 
average, constitute from fifteen to twenty- 
five per cent of the appeals to an Appellate 
Court, where the Court is from a year to 
three years or more behind in its work. 
No appeals are taken for deiay where it is 
certain the decision will be made within 
thirty days after the record is filed in the 
Appellate Court. And, in this connection, 
there is also a great saving to litigants. 

The delays of the law, especially the de- 
Jay of decision of cases in the Appellate 
Courts, are causing, we believe, a fair per- 
centage of the people to lose confidence in, 
and respect for, the Courts. They are, to 
some extent, beginning, we believe, to feel, 
that the Courts are, to some degree, an in- 
strumentality to be used by the strong to 
oppress the weak and to defeat them of 
their just rights. Quite a percentage are 
beginning to feel that there is not equality 
of right before the Courts; they are be- 
ginning to feel that they are not so sure 
that the Courts administer justice fairly 
and impartially, regardless of the wealth, 
prominence and power of one litigant, as 
compared with the poverty, obscurity and 
weakness of his adversary. If such should 
be the case the Courts themselves are large- 
ly to blame. And it is for them to eradicate 
the cause, if any, which brings about this 
condition. 

It is the presumption, under our consti- 
tution and laws, that every litigant, no mat- 
ter what his station in life may be, stands 
in a court of justice on a plane of equality 
with every other litigant who comes to the 
same Court. It is for the Courts to make 
that presumption a reality. It is for the 
Courts to brush aside the technicalities 
which are a curse and an impediment to 
the true administration of justice, and fair- 
ly, and without denial or delay, to measure 
the rights of all, whether of property or of 
person, by the same judicial yardstick, at 
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the same time giving due consideration to 
the frailties of mankind. It is for the 
Courts, when opportunity so offers, to re- 
strain the hand of avarice and greed, that 
it may not impoverish the weaker one. 

The greatest accomplishment that a ju- 
dicial officer may have is the possession of 
a nature which demands that equity be 
done. Fortified with this as an element of 
his nature the true Judge will cause jus- 
tice, as water, to seek its level. He will be 
deaf to the plaudits of the community, and 
inattentive to the waves of public opinion. 
And, regardless of these, will hold aloft the 
emblazoned banner of equal and exact jus- 
tice to all. 

The Judges of Appellate Courts should 
not always have their faces turned towards 
the past. In other words, should not al- 
ways be guided in their decisions, figura- 
tively speaking, by the hands of the dead. 
In this day and age, they should, a good 
part of the time at least, have their faces 
toward the future. The age in which we 
live is far different in many respects than 
that of fifty years, a century, ur five cen- 
turies ago. 

If a Judge of an Appellate Court of by- 
gone ages has made a decision which enun- 
ciates a clear and unmistakable principle of 
good law, and the foundation thereof rests 
on principles of justice, the rule of stare 
decisis should be observed in deciding a 
case largely similar as to facts and in prin- 
ciple. But, if a decision was made a hun- 
dred years ago which states an unsound 
principle of law, and one whose foundation 
is unjust, an enlightened Judiciary should 
disregard it. For, if such decision is a 
mistake and an erroneous statement of the 
law, or enunciates an unsound principle, 
continued multiplication of the mistake and 
error can never cure the evil therein. 
agree with the principles of law therein 

We have heard of Judges who have writ- 
ten decisions where they did not themselves 
enunciated, and who would say, that, if the 
case were one of first impression, they 
would write their decision differently. but, 





on account of a certain decision, or deci- 
sions, which have been followed for a hun- 
dred years, or two hundred years, they feel 
bound to follow them, and thus more firmly 
intrench the error. Such a Judge simply 
lacks courage. He forgets that the civiliza- 
tion in which he participates is far different 
to that which existed at the writing of the 
erroneous decision. 

Past decisions founded in truth and jus- 
tice are beacon lights to us of another gen- 
eration, but those whose basis is error and 
injustice, are, figuratively speaking, an ignis 
fatuus, which lead both courts and litigants 
into an endless morass of uncertainty, and 
discontent. 

Courts should not forget that they are 
the servants of the people, and that their 
principal duty is to determine fairly and 
impartially controversies of various kinds 
for them, and this in an orderly and pro- 
gressive manner, seeking at all times to let 
their decisions rest upon principles of jus- 
tice, equally applied to all litigants. 

RicHarp H. GRace. 

Bismarck, N. D. 








ROBBERY—INTOXICATING LIQUORS. 


ARNER y. STATE. 


197 Pac. 710. 





(Criminal Court of Appeals of Oklahoma. Feb- 
ruary 12, 1921. Rehearing Denied 
May 10, 1921.) 





Intoxicating liquor, possessing the inherent 
character of personal property, may be the sub- 
ject-matter of robbery, irrespective of the pur- 
pose for which it is kept or used. 





MATSON, J. This is an appeal from the 
district court of Jefferson county, wherein 
plaintiffs in error, John Arner and Elbert 
Sparkman, hereinafter designated defendants, 
were on the 18th day of September, 1918, ad- 
judged guilty of the crime of conjoint robbery, 
and sentenced to serve a term of seven years 
each in the state penitentiary. From this 
judgment they have appealed to this court. 
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Several assignments of error are relied up- 
on for a reversal of this judgment. The as- 
signments that the court erred in overruling 
the motion for a new trial, in not sustaining 
the demurrer to the information, in not sus- 
taining the motion of defendants for a directed 
verdict of not guilty, in refusing to give re- 
quested instruction No. 1, in giving instruction 
No. 8, and that the verdict is not supported by 
sufficient evidence, all relate to one general 
proposition of law, and are grouped together 
in the brief of counsel representing defendants. 
Under these assignments of error, it is con- 
tended that the crime of robbery may not be 
committed by the taking of whisky from a 
person at a time and place, and under such 
circumstances, as would render the person 
from whom the whisky was taken guilty of 
violating prohibitory liquor laws, even though 
it be considered that all the elements essen- 
tial to constitute the crime of robbery were 
present in the taking of the whisky. 

The information jointly charged defendants 
and two others with having robbed one Oscar 
Leming, in Jefferson county, of five cases of 
whisky, of which the said Leming was then 
possessed, the same being the personal prop- 
erty of said Leming, by force and violence, 
and by pointing a pistol and a Winchester rifle 
at the person of the said Oscar Leming. 

The evidence disclosed that the said Lem- 
ing was to deliver to some of these defendants 
the five cases of whisky for the sum and price 
of $65 per case, and that, by previous arrange- 
ment, the said Leming was to meet some of 
these defendants at the point where the rob- 
bery took place, and that these defendants con- 
spired together to rob the said Leming of said 
whisky by means of force and violence, and 
putting him in fear, in the manner and form 
as alleged in the information. The evidence 
further disclosed that the said Leming had 
conveyed said whisky to the said point in vio- 
lation of the prohibitory liquor laws of this 
state, 

Section 3620, Revised Laws 1910, provides: 


“There shall be no property rights of any 
kind whatsoever, in any liquors, vessels, ap- 
pliances, fixtures, bars, furniture and imple- 
ments kept or used for the purpose of violat- 
ing any provisions of this chapter.” 


Other provisions of the prohibitory liquor 
laws make it an offense to manufacture, sell, 
barter, or give away intoxicating liquors with- 
‘) this state, and also to convey the same from 
point to point within the state, and also to 
have the same in possession with intent 
violate any of the provisions of tbe act. It 
is apparent, therefore, that +e prosecuting 
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witness was possessed of this intoxicating liq- 
our in violation of the prohibitory iiquor laws 
of this state. 

The foregoing premises being conceded, 
counsel for these defendants strenuously con- 
tend that because the prosecuting witness un- 
der the statute had no property rights in the 
whisky of which he was admittedly robbed, 
that the crime of robbery was not committed; 
that if these defendants are guilty of any 
crime, it is of some other offense, such as 
pointing a weapon at another, which is a mis- 
demeanor, and not of the felony of which they 
were convicted. 

The argument advanced by counsel for de- 
fendants in support of these various assign- 
ments of error, and the contention made there- 
under, is that, to constitute robbery there 
must be the taking of personal property from 
another by means of force or violence, and 
that the thing taken must be of some value. 
Therefore, it is contended that because the 
prosecuting witness had no property rights of 
any kind in the whisky of which he was 
possessed for the purpose of violating the pro- 
hibitory liquor laws, no property was taken 
from him, and therefore all the essential ele- 
ments of the crime of robbery were not pres- 
ent in the taking of this whisky under the cir- 
cumstances disclosed by the evidence. 

We cannot agree with this contention. Sec- 
tion 3620, Revised Laws 1910, supra, does not 
have the effect of altering or changing the 
inherent character or nature of whisky as 
personal property. An entire consideration 
of the prohibitory liquor laws of this state dis- 
closes that the intent of the Legislature was 
to provide that intoxicating liquors possessed 
by a person for the purpose of violating any 
of the provisions of the prohibitory liquor laws 
should be contraband property as between the 
state, its officers, and such person; that a per- 
son unlawfully possessed of intoxicating liq- 
uors, ete., could not claim to have property 
rights in such articles in a proceeding brought 
by the state to confiscate them; not that the 
articles and things condemned, when unlaw- 
fully kept or used, were not property. 

The conclusion is reached, therefore, that 
the pertinent inquiry is whether or not the 
chattel or thing taken is personal property, 
and not whether the possesev from whom it 
was taken was hog the same in violation 
of the law- % this state. 

zudependent of the question of whether Lem- 
ing was unlawfully possessed of the whisky, 
the whisky itself had all the characteristics 
of personal property. It was personal prop- 
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erty, and as such was the subject of larceny 
and of robbery, whether possessed lawfully or 
unlawfully, and this is true although the state, 
through its lawfully constituted officers, could 
seize (and destroy the same) from one unlaw- 
fully possessing it. 


That said property was of some value is 
clearly disclosed by the evidence. In fact, no 
contention is made that the whisky taken was 
without value. Counsel rely solely, to sustain 
their contention, upon the proposition that the 
prosecuting witness had no property rights in 
it. 

It is not the policy of the law to encourage 
culpable defenses to criminal actions. It is 
the duty of this court to so construe the crim- 
inal laws of this state as to effectuate their 
purposes and give force and effect to the evi- 
dent legislative intent. It is the business of 
the state, through its duly constituted peace 
officers, to bring such action as the law pre- 
scribes against contraband property and its 
users, and it is not the privilege of highway- 
men to hold up at the point of a gun the pos- 
sessors of contraband property and take it 
away from them by force, nor did the Legis- 
lature so intend by merely providing that such 
possessor should have no property rights in 
the property when unlawfully kept. Ample 
provision of law is made for the confiscation 
and taking of such contraband personal prop- 
erty, and it must be taken in the manner pre- 
scribed. 


The contention of counsel for defendants 
confound matters necessary to be distin- 
guished. The effect of their contention is to 
urge the right of the state to extinguish prop- 
erty rights in contraband things, such as whis- 
ky, as a defense to criminal conduct resorted 
to by them to obtain possession of the con- 
traband property, with intent to make the 
same unlawful use of it against the state which 
they assert as a defense to its taking. The 
fallacy of this contention is apparent—a law- 
ful right of the sovereign people is urged to 
sustain the unlawful conduct of the individual. 
The right of the state to seize and confiscate 
intoxicating liquor, when unlawfully possessed, 
through proper court action, does not include 
the right of the individual to confiscate such 
property at the point of a gun. 


The alleged error Of ‘ws trial court in re- 


fusing to give a requested instrucu., jg with- 
out merit. An examination of the instruct, 


given discloses that the substance of the mat-~ 


ter contained in the requested instruction was 
covered in the general charge. The follow- 








ing instruction was given, over the exception 
of defendants: 

“The fact that the property taken was 
whisky, and was unlawfully in the possession 
of Oscar Leming, and was being transported 
by him in violation of the law of this state, 
does not make the act of robbery, if it was 
committed, any less a crime.” 

It necessarily follows from that heretofore 
stated to be the law of this case that the giv- 
ing of the foregoing instruction was not error. 

For reasons stated, the judgment is affirmed. 


Nore.—Unlawfully Possessed Intoxicating Liq- 
uor as Subject of Theft—In the case of Tom 
Thomas v. State, 13 Okl. Cr. 414, 164 Pac. 995, 
which was a conviction for the crime of mur- 
der committed by defendant while engaged in 
the perpetration of a whisky robbery, the conten- 
tion was made that defendant was not guilty of 
the crime of murder committed in the perpetra- 
tion of a robbery, because whisky used in vio- 
lation of the law was not the subject of robbery. 
In passing upon this contention, this court, in 
the body of the opinion said: 

“The contention that because whisky is con- 
traband property in this state, as against the 
state and its officers, others are entitled to rob 
and murder * * * to obtain possession of it 
from one who is using it unlawfully, is wholly 
without merit. Neither robbery nor murder may 
be justified or excused on such a ground.” 

In Mance vy. State, 5 Ga. App. 229, 62 S. E. 
1053, it is held: 

“Intoxicating liquor may be the subject-matter 
of larceny, though it is not the subject-matter of 
lawful sale.” 


“In Osborne v. State, 115 Tenn. 717, 719, 92 
S. W. 853, 5 Ann. Cas. 797, it is held to be ‘well 
settled that a chattel kept for an unlawful pur- 
pose, such as intoxicating liquors kept for sale 
in violation of law, or gambling paraphernalia, 
the possession of which is prohibited, may be the 
subject of larceny,’” 

In Smith v. State, 187 Ind. 253, 118 N. E. 954, 
L. R. A. 1918D, 688, it is held: 

“Although property is illegally held and used 
for gambling purposes, in violation of Burns’ 
Ann, St. § 2474, it is nevertheless a subject of 
larceny.” 

One of the leading cases on this subject is 
Commonwealth y. Rourke, 10 Cush. ( Mass.) 397, 
399. In that case it was said: “The law pun- 
ishes larceny because it is larceny; and there- 
fore one may be convicted of theft, though he 
do but steal his own property from himself or 
his bailee. 7 H. VI 43a; 3 Co. Inst. 110. And 
the law punishes the larceny of property, * * * 
because of its own inherent legal rights as prop- 
erty; and therefore even he who larcenously 
takes the stolen object from a thief whose hands 
have but just closed upon it may himself be con- 
victed therefor in spite of the criminality of the 
possession of his immediate predecessor in crime. 
Of the alternative moral and social evils, which 
‘s the greater, to deprive property unlawfully ac- 
quikeé of. all protection as such, and thus to dis- 
courage UMewfyl acquisition, but encourage lar- 
ceny, or to puilich, and so discourage larceny, 
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though at the possible risk of thus omitting 
so far forth to discourage unlawful acquisition? 
The balance of public policy, if we thus attempt 
to estimate the relative weight of alternative 
evils, requires, it seems to us, that the larceny 
should be punished.” 

It has been held that larceny of gaming checks 
can be committed, although gaming is illegal 
(Bales vy. State, 3 W. Va. 685), and that it is 
no defense to an indictment for stealing intoxi- 
cating liquors that the liquors stolen were kept 
for sale in violation of law (State v. May, 20 
Iowa, 305; State v. Sego, 161 Iowa, 71, 140 N. 
W. 802; August v. State, 11 Ga. App. 798, 76 
S. E. 164). 

One who loses his money in a gambling game 
and surrenders it to his adversary, may be guilty 
of robbery in regaining it by force, but if he 
was induced to part with it through deceit or 
fraud, he would not be guilty, as one obtaining 
property by false pretenses is guilty of theft. 
Temple v. State, Tex. Cr. App., 215 S. W. 965. 








ITEMS OF PROFESSIONAL 
INTEREST. 





A TRIBUTE TO MR. W. A. BLOUNT. 


In the closing days of his year’s service as 
president of the American Bar Association, 
William A. Blount, of Pensacola, Florida, died 
last Wednesday, at the Johns Hopkins Hos- 
pital, Baltimore, Maryland. Well known in 
Minnesota by those lawyers of this state who 
had the privilege of contact with him during 
his many years of service with the American 
Bar Association, Mr. Blount was a representa- 
tive American lawyer. His death deprives the 
American Bar of a member of the highest 
standing in character and efficiency. 

He prepared for his profession at the Uni- 
versity of Georgia, where he graduated with 
the highest honors, both in the Bachelor of 
Arts course and in law. In his own state of 
Florida he was pre-eminently the leader of the 
bar. He was a member of the Florida Con- 
stitutional Convention of 1885, and chairman of 
many state commissions from time to time to 
revise the statutes of his state and to simplify 
the system of pleading and practice in Florida 
courts. 

He was for years a Florida member of the 
National Conference of Commissioners on Uni- 
form State Laws and was responsible, perhaps 
more than any other-one lawyer, for the prep- 
aration and adoption by the various states of 
uniform state legislation upon commercial and 
Other subjects, and thereby the elimination of 
unnecessary conflict of laws as to rights oF 
remedies in business and other matters which 
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involve interstate relations. He attained a 
deserved leadership in the deliberations of the 
American Bar Association and of the National 
Conference of Commissioners on Uniform State 
Laws, of which latter he was president during 
the two years preceding his election, in 1920, 
as president of the American Bar Association. 

While Mr. Blount’s success in his profession 
gave him pre-eminence as a practitioner, his 
great accomplishments were through his con- 
structive work in connection with the building 
up of the legal systems of his own state and 
of the nation. 

In both phases of his activities he was al- 
was a thorough student and showed up at the 
critical moment with the utmost preparation. 
He presented his points with such clearness 
and incisiveness of statement and in such 
logical form as to compel conviction. He was 
always considerate of the opinion of others and 
judicial in his approach to and consideration 
of any subject. He was a high-class Southern 
gentleman, genial, lovable, a loyal friend and 
inspired in others the utmost friendship and 
respect. 

The news of his sudden death, in this, the 
seventieth year of his life, will be a great shock 
to thousands of American lawyers who had the 
privilege of his acquaintance.—RoME G. Brown 
in the Minneapolis Tribune. 


SUPPLEMENTARY ANNOUNCEMENT OF 
THE AMERICAN BAR ASSOCIATION 
MEETING. 





Former President William H. Taft will act 
as toastmaster at the annual dinner of the 
American Bar Association, to be held in Cin- 
cinnati in connection with the convention of 
the organization from August 30 to September 
2. Mr. Taft’s acceptance of the invitation to 
preside at the dinner, which will be held at 
the Hotel Gibson on the evening of September 
2, was received on Monday by Province M. 
Pogue, Chairman of the Executive Committee, 
having charge of the arrangements for the 
convention. 


There will be a number of other noted speak- 
ers at this dinner, among them Rt. Hon. Sir 
John Simon, of London, former Secretary of, .- 
State for Home Affairs of England; He». John 
W. Davis, ex-Ambassador to @reat Britain; 
ex-United States Seps+-t Charles Ss. Thomas, 
of Colorado; B= Elihu Root; Hon. Harry M. 
Daughe=*)> ‘United States Attorney General; 
ecnators Atlee Pomerene and Frank Willis, 
several foreign. ambassadors and probably 
President Harding, who will endeavor to ar- 
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range his affairs so that he may attend the 
convention. 

It was announced Monday that through the 
recent death of Hon. William A. Blount, Presi- 
dent of the American Bar Association, Mr. 
Hampton L. Carson, of Philadelphia, Chair- 
man of the Executive Committee of the Asso- 
ciation, would automatically become president 
of the organization until such time as a suc- 
cessor to the presidency was elected. 

In honor of the late Judge John W. War- 
rington, who had been appointed Honorary 
Chairman of the Reception Committee for the 
convention, it has been decided by the Execu- 
tive Committee to continue his name at the 
head of this committee, no appointment of a 
successor being made. Mayor Galvin, who was 
appointed chairman of the Reception Commit- 
tee, will have as his assistants many of the 
leading barristers of the middle west, includ- 
ing seven members of the Supreme Court of 
the State of Ohio. > 








BOOK REVIEW. 





BOGERT ON TRUSTS. 





A new general treatise on the subject of 
trusts has just appeared from the pen of Mr. 
George C. Bogert, Professor of Law in the Cor- 
nell University College of Law. It is a hand- 
book primarily intended for students, but so 
thorough is the author in his discussion of 
the origin and history of the principles of 
the law of trusts that lawyers will find in its 
pages convenient starting points from which 
to begin their researches into more compli- 
cated questions of the law of trusts. 

The author has made a few changes in the 
customary classification of the law of trusts, 
these changes being made mainly with a view 
to classify the material under headings “which 
represent the principal, practical problems 
arising in the administration of trusts.” The 
author’s classification is as follows: 

Chapter I, Introduction and History; II, Dis- 
tinction Between Trusts and Other Relations; 
III, Creation of Express Trusts; IV, Creation 
vf Resulting Trusts; V, Creation of Construc- 
tive Trust; yI, The Trust Purpose—Private 
Trusts; VII, The tryst Purpose—Charitable 
Trusts; VIII, The Settlo., ™, The Subject 
Matter; X, The Trustee: His Wu: eations, 
Appointment and Removal; XI, The Powers .»¢ 
the Trustee; XII, The Duties of the Trustee; 
XIII, The Interest of the Cestui Que Trust—Its 





Nature and Incidents; XIV, The Remedies of 
the Cestui Que Trust—How Enforced or 
Barred; XV, The Termination of the Trust. 

It would be wrong to regard this book as a 
mere students’ handbook. A work which dis- 
cusses and classifies over seven thousand cases 
will necessarily have much value to lawyers. 

Printed in one volume of 675 pages and 
bound in buckram. 





HUMOR OF THE LAW. 





When Jones’ rich grandmother passed away, 
all his poverty-stricken friends rallied about 
him with words of cheer and comfort; but 
Jones remained sad and dejected. 

“She left a last will and testament, I sup- 
pose?” murmured Jenkins carelessly. 

“Oh, yes,” said Jones, “she left a will and 
testament.” 

They hung expectant while sobs choked back 
his words. 3 

“I,” he declared at last, “am to have the 
testament.”—Jack Canuck (Toronto). 





William Ryan is the only man in a New York 
town who says that he understands Einstein’s 
theory of relativity. Ryan states that after 
reading the book carefully three times he had 
a dream or a revelation, during which the 
earth had left him and he was treading air 
inside a sphere, the walls of which were in- 
visible. He further explains: 

“The conglomeration of cosmos apparently 
retarded the continuity of motion, and the dis- 
tance decreased depressingly as the altitude 
reached the zenith, near the apex. While the 
electro-dynamics are in evidence at short 
periods, the rays of the radio decline in ratio 
with the apparent lengthening of the declina- 
tion. To simplify the problem, let G equal the 
length of the declined ray; let I equal the alti- 
tude, plus the base; and add N, the result be- 
ing a transparent concoction of juniper, used 
for many years by the scientists before Prof. 
Pussyfoot propounded the problem of prohibi- 
tion.” 

The police asked Ryan where he got it, and 
now he’s arrested, but still talking of relativity. 
—St. Louis Post-Dispatch. 





“Yes,” said the man who was proud of his 
library, “whenever I find one of my books with 
a torn leaf I put it through a legal process.” 

“What legal process?” his visitor asked. 

“IT have it bound over to keep the piece,.”— 
Boston Transcript. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions ef the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Animals—Dipping Cattle—Acts 36th Leg. 


(1920), Third Called Sess. c. 38, § 15, authoriz- 
ing the Live Stock Sanitary Commission to re- 
quire the dipping of cattle exposed to fever- 
carrying tick within nine months prior to the 
passage of the act, and making violation of 
such direction a misdemeanor, is not an ex post 
facto law.—Walker y. State, Tex., 229 S. W. 513. 


2. Attorney and Client—Authority of Attor- 
ney.—Except in an emergency, there is no au- 
thority in an attorney to enter a stipulation to 
settle and compromise a cause of action with- 
out the knowledge or consent of his client.— 
Matteson vy. Blaisdell, Minn., 182 N. W. 442. 


3. Knowledge of Attorney.—Knowledge ac- 
quired by an attorney prior to his employment 
by a client could not be imputed to the client.— 
Ives v. Culton, Tex., 229 S. W. 321. 


4. Unpatriotic Conduct.— Acts committed 
and opinions expressed by an attorney of this 
court during the war which were not in accord 
with the standard of patriotism set by the Bar 
Association and observed by the average citizen 
theless did not amount to treason, nor to a vio- 
and member of the profession, but which never- 
lation of the espionage law then in force, or of 
any federal or state statute, nor to a violation 
of the oath and duties of an attorney, as pre- 
scribed by the statutes and the decisions and 
rules of this court, do not constitute legal 
ground for disbarment or suspension.—In re 
Clifton, Idaho, 196 Pac. 670. 


5. Bankruptey—<Action by Creditor.—That a 


creditor has in good faith attached his debtor's 
property within four months does not disqualify 
him from presenting or joining in a petition 
to have the debtor adjudicated a bankrupt, al- 
though the attachment has not been formally 
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released, but the court may require the attach- 
ment lien to be vacated before an adjudication 
is entered.—In re Automatic Typewriter & 
Service Co., U .S. C. C. A., 271 Fed. 1. 

6. Farming.—Under Bankruptcy Act, § 46, 
an act committed by a person who was at the 
time engaged chiefly in farming cannot be 
charged as an act of bankruptcy and made the 
basis of involuntary proceedings.—In re Do- 
roski, U. S. D. C., 271 Fed. 8. 


7. Banks and Banking—Duty of Commission- 
er.—The statute making it the duty of the bank 
commissioner to take charge of a bank imme- 
diately upon a showing of insolvency, or of a 
willful violation of the banking act by its of- 
ficers, does not require the closing of the bank 
under such circumstances, nor does it deprive 
the commissioner of his discretionary power to 
take such steps to meet a particular situation 
as may be called for by the circumstances.— 
State v. Wilson, Kan., 196 Pac. 759. 

8. Joint Bank Deposits.—Comp. Laws 1915, 


§ 8040, relative to joint bank deposits payable 
to the survivor, is valid, and in the absence of 
competent evidence to the contrary the pre- 
sumption created is sufficient to establish title 
to the deposit in the survivor.—In re Taylor's 
Estate, Mich., 182 N. W. 101. 


9. Bills and Notes—Failure of Consideration. 
—In action against drawer of a check indorsed 
by payee to plaintiff, it was not error to refuse 
to compel plaintiff to make the payee as in- 
dorser a party defendant to the action.—Mur- 
phree v. Wrens Motor Co., Ga., 106 S. E. 741. 


10. Stipulation—Where a note contained a 
stipulation that under certain contingencies it 
should be surrendered to the maker without 
payment, the payee cannot avoid the provision 
on the theory that it did not sign the same.— 
Cooper Grocery Co. v. Hammick & Co., 
Tex., 229 S. W. 356. 

11. Transfer. Transferee of negotiable 
notes who takes note by method of transfer 
other than indorsement under the statutes and 
law merchant takes note subject to the rules 
that govern the transfer of non-negotiable pa- 
per.—Jones County Trust & Savings Bank v. 
Kurt, Iowa, 182 N. W. 4069. 

















12. Brokers—Commission.—If a sale is made 
by the owner on more liberal terms to a buyer 
produced by the broker, the broker is not en- 
titled to recover where the sale was not made 
by the owner until the broker's efforts, after 
fair opportunity and without fault of the vwn- 
er, had come to naught.—Wilcoxson v. Suddeth, 
Tex., 229 S. W. 352. 


13. Unilateral Contract.—In an action on 
a contract giving plaintiff an exclusive agency 
to sell defendant’s real estate signed only by 
defendant, a petition alleging that defendant 
procured a purchaser ready, able and willing 
to buy, and who actually offered to buy, held 
not subject to.demurrer on the ground that the 
contract alleged was unilateral.—Porter v. For- 
syth, Ga., 106 S. E. 746. 

14. Canals—Village a “Person.”—Under Ca- 
nal Law, § 47, giving “every person” sustaining 
damages from canals the right to recover dam- 
ages in proceeding before the Court of Claims, 
a village could recover for damage to sewer 
system and sewage disposal plant sustained in 
the construction, maintenance, and operation of 
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a canal; the village being a “person” within the 
statute, in view of General Construction Law, 
§ 37, and General Municipal Law, § 2.—Village 
of Seneca Falls v. State, N. Y., 187 N. Y. S. 409. 

15. Carriers of Goods—Conversion of Ship- 
ment.—In an action for the conversion of an 
interstate shipment of lumber brought, not 
against the initial carrier, but for a conversion 
alleged to have occurred after the transporta- 
tion had been completed and the consignee had 
redelivered the lumber to be carried on another 
contract, the state rule that the measure of 
damages is the value of the property at the time 
and place of conversion was properly applied.— 


Buschow Lumber Co. v. Hines, Mo., 229 S. W. 
461. 
16. Carriers of Live Stock—Suitable Cars.— 


It is the duty of a carrier to furnish suitable 
cars in which to transport a shipment of cattle, 
and he cannot escape liability for failure to 
perform that duty, because the shipping con- 
tract required the shipper to bed, inspect and 
accept the cars.—Mexico Northwestern Ry. Co. 
v. William, Tex., 229 S. W. 476. : 

17. Carriers of Passengers—Proximate Cause 
of Death—Where a subway passenger, after 
suffering an injury resulting in the bruising of 
her body, died of pneumonia, it must be shown 
that the injury was the proximate cause of the 
death in order to recover; that is, that there 
was an unbroken connection between the 
wrongful act and the injury, and though it is 
not necessary to show that the injury was the 
only cause of death, to establish that it was 
the proximate cause, it must be shown that it 


set in motion other causes which produced the. 


disease and death.—Santolo v. Interborough 
Rapid Transit Co., N. Y., 187 N. Y. S. 390. ° 


18. Constitutional Law—Due Process.—There 
is no lack of due process because Code Supple- 
mental Supp. 1915, § 1989a8, does not provide 
for notice to property owners, as well as con- 
tractors, of letting of contract for drainage im- 
provement; the notices to them of the proceed- 
ings for establishment of the district and of 
levy of assessment for the expense, otherwise 
provided for, being sufficient.—Horton Tp. v. 
Drainage Dist. No. 26, Iowa, 182 N. W. 395. 


19. Impairment of Contract.—The state, 
acting through its reserved police power, which 
was largely delegated to the Public Service 
Commissions, under the Public Service Com- 
missions Law, may change the franchise rates 
accepted by a gas company without violating 
the constitutional inhibition against impairment 
of contracts, for contracts relating to public 
utilities are made ordinarily in contemplation 
that the state possesses power to regulate such 
rates.—Village of Warsaw v. Pavilion Nat. Gas 
Co., N. Y., 187 N. Y. S. 361. 

20. Corporations—Liability of Stockholder.— 
Whatever remedy defendant stockholder might 
have had before appointment of receiver for her 
company, in an action brought by the receiver 
for the benefit of creditors to recover the dif- 
ference between the par value of her stock and 
what she actually paid for it, the receiver suing 
pursuant to decree of the appointing District 
Court of the United States for the District of 
Connecticut, the stockholder cannot avoid the 
liability created by the Connecticut statutes by 
setting up the fraud of the corporation.—But- 
terworth v. Ross, Mass., 130 N. E. 678. 











21. Deeds—Condition in Restraint.—Where, 
on the death of defendant’s wife, her children 
by a prior marriage conveyed to him a life 
estate in two-thirds of a parcel of land on con- 
dition that the estate should terminate in event 
of his remarriage, the condition, though in re- 
straint of marriage, is valid; the marriage be- 
ing a second one, and the law upholding the 
validity of such a condition both as to men 
as well as to women.—Stauffer v. Kessler, Ind., 
130 N. E. 651. 

22. Diveree—Default Judgment.—Where, af- 
ter obtaining a judgment of divorce by default. 
the plaintiff wife remarried, the defendant hus- 
band’s motion to open the default will not be 
granted, unless it is apparent that he was act- 
ing from good motives, and not from any ex- 
pected personal advantage.—Bandler v. Band- 
ler, N. Y.. 187 N. Y. S. 358. 


23. Evidence of Disease.—The mere posses- 
sion by husband suing for divorce of mixtures 
used as remedies for a venereal disease was not 
sufficient in itself to establish that he had such 
disease, though worthy of consideration in con- 
nection with other facts—Wade v. Wade, Mo., 
227 S. W. 432. 


24. Habitual Drunkenness. —. Habitual 
drunkenness, within the meaning of the statute, 
may exist, although the party charged may re- 
main sober during business hours.—Matheny 
v. Matheny, Iowa, 182 N. W. 375. 


25. Estoppel—iIn Pais.—Where plaintiff dele- 
gated her sister to open an account with de- 
fendant building and loan association, and fur- 
ther intrusted to the sister payments of cash 
made on her subscription for shares, so that 
the sister was enabled to present plaintiff's 
passbook and obtain $350 from the association 
charged to plaintiff’s account without plaintiff's 
knowledge, the sister giving her name as that 
of plaintiff, under the rule that, when one of 
two innocent parties must suffer, the loss must 
fall upon him who reposed confidence, and 
thereby made the loss possible, plaintiff is 
estopped in pais from invoking liability against 
the association for the amount withdrawn.— 
Wysokowski vy. Polish-American Building & 
Loan Ass’n of City of Newark, N. J., 113 Atl. 
246. 

26. KFixtures—Machinery.—Where machinery 
was sold to a mortgagor under an agreement 
that it should remain personalty and should be 
subject to a chattel mortgage for payment, the 
intention of the seller and mortgagor will con- 
trol, and the machinery being such that it 
could be removed without damage to the realty, 
it did not become part of the realty under the 
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doctrine of fixtures.—Murray v. Simmons, Tex., 


229 S. W. 461. 

27. Frauds, Statute of—Description of Land. 
—A contract of sale of land contains a sufficient 
description to satisfy the statute where it con- 
tains the street number of the property.—Bal- 
ler v. Spivack, Mich., 182 N. W. 70. 


28. Destruction of Deed.—Though a gran- 
tee in a deed duly executed and delivered can- 
not reconvey the title to his grantors to enable 
them to convey it to another by returning to 
them for destruction the deed before it had been 
recorded, his consent to the destruction of the 
deed, in view of the statute, prevents proof of 
its contents by parol, and therefore he cannot 
establish his title as against the subsequent 
mati tai v. Michelbach, Wash., 196 Fac. 





29. Redemption.—An agreement by a third 
mortgagee to buy in the property at a sale un- 
der his mortgage and allow the owner of the 
equity a reasonable time to redeem is not with- 
in the statute, and is enforceable in equity.— 
Wright v. Cobb, Mo., 229 S. W. 171. 


_ 30. Gifte—“Undue Infiuence.”—The “undue 
influence” which is objectionable in the eye of 
the law and justifies setting aside a gift must 
be tantamount to force or fear; the influence 
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of affection, attachment, or gratitude not being 
sufficient to avoid the gift.—Barron v. Reardon, 
Md., 113 Atl. 283. 

31. Insurance—Addition to Building.—A silo 
located 2 feet from a barn and structurally con- 
nected therewith is an “addition.” within the 
meaning of a clause in a tornado policy read- 
ing, “$500 on frame, metal roof barn and sheds 
occupied as a cow barn, including foundations 
apd additions,” the silo being connected with 
the barn by a covered chute 4 feet wide and 10 
feet high, and the roof of the barn being at- 
tached to the silo, and the silage being thrown 
from the silo to a truck located in the chute 
and thence conveyed to the cows occupying 
stalls on either side of the barn.—Henry Clay 
Fire Ins. Co. v. Crider, Ky., 229 S. W. 128. 

32. Cause of Injury.—Where an insurance 
policy provides that the insurance is against 
“injury effected solely through external, violent, 
and accidental means,” the plaintiff or com- 
plaiant must prove to a reasonable certainty 
that the death or injury was so caused. It is 
not sufficient to prove a declaration made by 
the deceased to his physician that his injury 
was so caused. There must be affirmative proor 
as to how the injury occurred, and the proof 
must show it was accidental] and caused through 
accidental means.—United States Casualty Co. 
of New York v. Malone, Miss., 87 So. 896. 

33. Renewal.—Where the insurer who had 
notified the agent that the original policy would 
be renewed, on receiving a premium and an 
application for a different policy transmitted 
a second accident policy, the fact that the in- 
surer retained such premium will not estop it 
from denying that there was no renewal of the 
original policy, though the new policy was nev- 
er delivered, where the original action by the 
beneficiary was on the second policy, and, hav- 
ing been defeated in that, she sought to recover 
on the theory of the renewal.—Wright v. Great 
Kastern Casualty Co., Mo., 229 S. W. 440. 

34. Vexatious Refusal.—A _ vexatious re- 
fusal of an insurer to pay a loss under Rev. 
St. 1919, § 6337, is not to be deduced from the 
fact alone that the verdict is adverse to de- 
fendant.—Miller vy. Firemen’s Ins. Co., Mo., 229 











35. Intoxicating Liquors—Search Warrant.— 
Const. art. 2, 10, providing that no search 
warrant shal] issue without probable cause sup- 
ported by oath or affirmation, requires that the 
magistrate must be satisfied that there is rea- 
sonable or prorable cause, and is violated by 
Pub. Acts 1917, No. 338, § 25, making it manda- 
tory for the magistrate to issue a warrant to 
search for intoxicating liquors on presentation 
of the sworn complaint or affidavit therein pre- 
scribed.—People y. Delamater, Mich., 182 N. W. 
ol. 

36. Seizure of Automobile.—The seizure of 
an automobile because unlawfully used in the 
transportation of liquors under Act 1919, p. 6 
et seq., is a proceeding in rem, and the statute 
must be strictly followed, and a proceeding to 
enforce forfeiture cannot be properly instituted 
until after the property inculpated is seized by 
the executive authority; previous seizure being 
necessary to legal process.—In re One Ford 
Automobile, Ala., 87 So. 842, 

37. Landlord and Tenant—Holding Over.—A 
tenant holding over after expiration of his term 
is deemed in law to hold over as tenant at the 
Same rent he has previously paid, if no new 
agreement is made; but if he has notice from 
the landlord that, if he retains possession, he 
must pay a higher rent, specified as to amount, 
and he remains in possession, he must be deemed 
to have assented to the increased rent.—Mach- 
son v. Katz, N. Y., 187 N. Y. S. 411. 


38. Right of Action.—Plaintiff landlord was 
not required to demand payment of the rent at 
the time it became due and payable as a con- 
dition to his right to sue for its recovery; nor, 
ander G. L. c. 186, § 12, was he required to make 
such demand as a condition to his right to de- 
termine the tenancy at will upon the failure, 
neglect, or refusal of defendant tenant to pay 
the rent when it fell due—Dowd v. Lawlor, 
Mass., 130 N. E. 674. 


39. Term of Years.—A term for five years 
was, not canceled and superseded by a tenancy 
from month to month by receipts for monthly 
rent reciting a monthly tenancy, where the 
lessee took possession prior to the execution 
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of the term lease, receiving one such receipt 
before such execution and receiving several af- 
terwards; the receipts being on a printed form 
and treated by the parties as mere receipts.— 
Owen vy. Frey, Ind., 130 N. E. 656. 


40. Maritime Liens—Repairs.—A repairer of 
a scow on order of a charterer, under a charter 
requiring return of the boat in good order and 
condition, ordinary wear and tear excepted, who 
by direction of a representative of the owner 
made additional repairs to parts injured or 
worn through ordinary wear and tear, and 
which were not within his contract with the 
charterer, held entitled to a lien therefor, un- 
der Act June 23, 1910 (Comp. St. §§ 7783-7787). 
—The No. 14, U. S. D. C., 271 Fed. 10. 

41. Supplies Furnished to Owner.—One 
furnishing gasoline to a motor boat on orders 
of the captain, pursuant to an_ established 
course of business, under which the bills had 
been paid periodically by the owner, held en- 
titled to a maritime lien under Act June 23, 
1910.—The Norsman, U. S. D. C., 271 Fed. 15. 

42. Master and Servant—Assault by Another 
Servant.—When applicability of the federal Em- 
ployers’ Liability Act is involved, or it is to be 
determined in a suit whether it is applicable 
or not, it may generally be determined by in- 
quiring whether, at the time of the injury, the 
employe was engaged in work so closely con- 
nected with interstate transportation as, prac- 
tically, to be a part of it. The facts in this 
case do not bring it within this rule as the 
cars being switched neither carried interstate 
commerce nor were they to be used immediately 
in interstate commerce, nor had they been used 
immediately before in such commerce, but were 
only used therein whenever the exigencies of 
the railroad called them into service for that 
purpose.—Hines v. Green, Miss., 87 So. 649. 

43.- Assumption of Risk.—Where plaintiff, 
a railroad employe, engaged in making secure 
logs piled on a car, was injured by the fall of 
a log which with others had been jacked up, 
it was not incumbent on plaintiff to prove the 
exact reason why the log fell at that particular 
time, for the evidence relates to a fact which 
lies in the realm of physics.—Hines v. Drager, 
Ind., 130 N. E. 654. 

44.———Corporate Officer—-Under Workmen's 
Compensation Act defining “employees,” and ar- 
ticle 5246—83, providing that the officers and 
directors of a corporation are not deemed em- 
ployees, a stockholder, who was the general 
manager, director, secretary and treasurer of 
the employer corporation for a monthly “sal- 
ary,” is not entitled to compensation, though, 
as part of his duties as general manager, he 
occasionally performed the work of a laborer 
in the plant, and was injured while so doing, 
the language of the state, which used the word 
“wages,” signifying compensation for mechan- 
ical or menial labor, and not the word “salary,” 
which has reference to employment above the 
grade of such labor, showing an intention to 
exclude corporate officers even before the 
amendment of 1917.—Millers’ Indemnity Under- 
writers vy. Cook, Tex., 229 S. W. 598. 

45.——Course of Employment.—An employee 
engaged in sorting bales of cotton and hoisting 
them from the basement upstairs through a 
trapdoor by means of a rope running over a 
ulley and attached to an engine, who was in- 
ured while going upstairs by means of the 
rope, was not injured in an accident arising 
out of*and in the course of the employment 
within the Workmen’s Compensation Act, where 
there was a stairway provided for employees 
going upstairs, and there was a rule that no 
man should go up the rope, of which the em- 
ployee had knowledge, although he was going 
to the upper floor to attend to matters for the 
master.—Fournier’s Case, Me., 113 Atl. 270. 

46. Negligence.—In a servant’s action for 
injuries when his hand was caught in a ma- 
chine, evidence that the machine was started 
by the action of the foreman in leaning for- 
ward to reach a wrench whereby he was to 
effect a repair shows that he acted in his ca- 
acity as foreman, so as to render the employer 
>’. 2 v. Craddock-Terry Co., Mo., 229 











47.——Soldier Working for Logging Company 
“Workman.”—One drafted into the army and 
sent as a member of a military company to 
work with civilian employees of a logging com- 
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pany operating for the government is not in 
involuntary servitude so as to be without the 
protection of Workmen’s Compensation Act, but 
he is a “workman” as defined by section 3, it 
being the intention of the Legislature to pro- 
tect every one engaged in extrahazardous work, 
whether he be soldier or civilian.—Rector v. 
Cherry Valley Timber Co., Wash., 196 Pac. 653. 

48. Mines and Minerals—Negligence.—Acts 
1911, p. 514, § 38, requiring mine operators to 
furnish props, does not deal with the relation 
of master and servant, or with the subject of 
mining coal, and in a personal injury action for 
noncompliance with the act it is not essential 
that plaintiff aver and prove that he was an 
employe of defendant operator.—Corona Coal 
& Iron Co. v. Spann, Ala., 87 So. 827. 

49. Municipal Corporations—Due Care.—lIt is 
the duty of a city to take due care that awn- 
ings over the sidewalk and the posts support- 
ing them are so constructed and maintained 
that in their ordinary, usual or customary uses 
they would not injure edestrians properly 
passing along the sidewalk.—City of Tallahas- 
see v. Hawes, Fla., 87 So. 765. 

50. Negligence.—Whether defendant's em- 
ployee was negligent in permitting bales of cot- 
ton to fall from his dray on a street, or in 
permitting them to remain there an undue and 
unreasonable length of time, whether such bales 
showing white splotches were calculated to 
frighten an ordinary roadworthy horse, and 
whether such negligence constituted the prox- 
imate cause of the horse shying and running 
into an.automobile, were questions for the jury. 
—Hardwick v. Figgers, Ga.. 106 S. E. 738. 

51. Negligence in City Hospital—No ac- 
tion can be maintained against a city for in- 
juries received from falling into the elevator 
Shaft in the city hospital negligently left un- 
guarded; the maintaining of such a hospital be- 
ing an exercise of the city’s police power, a 
governmental function.—Scott v. City of In- 
dianapolis, Ind., 130 N. E. 658. 

52. Paving Assessment.—Where all that 
part of a pavement for the expense of which 
plaintiff property owners were assessed had 
been furnished and their property had been 
found to be especially benefited in the sum 
assessed, the fact that the street railway com- 
pany had not laid that part of the pavement 
of the street which it was required by law to 
lay did not make the assessment void or illegal. 
= v. City of Hartford, Conn., 113 Atl. 











53. Validity of Statute—Buffalo City Char- 
ter, § 264, subd. 3, permitting the council to 
grant pensions to widows of deceased members 
of the police force and to annuitants under the 
police life insurance fund or police pension fund, 
where death or retirement occurred prior to its 
passage, is unconstitutional and void, violating 
Const. art. 3, § 28, and article 8, § 10, relating 
to extra compensation to public officers and to 
the giving of money to individuals, ete.—Glasser 
v. City of Buffalo, N. Y., 187 N. Y. S. 337. 


54. Partnership—Existence of—In action to 
recover 200 bushels of peanuts as one-half the 
toll taken for use of a peanut thrasher, evi- 
dence that plaintiff owned the thrasher and 
agreed with defendant to furnish it and keep it 
in repair, defendant to operate it, furnishing 
the labor therefor. each paying for half the oil 
and gasoline used, and the peanuts taken as 
toll to be divided equally, and that plaintiff 
did not contemplate a partnership, but intended 
his half of the toll peanuts to be rent for the 
use of the machine, did not make it appear 
that the parties should share losses eaually, 
and hence there was not, as a matter of law, 
a partnership, which would prevent plaintiff's 
maintaining the action—Smith v. Murphree, 
Ala., 87 So. 795. 


55. Principal and Agent—Use of Trade Name 
by Agent.—Where plaintiff lent money to the 
agent of the owner of a garage, and when 
garnishee defendant entered into negotiations 
for the purchase the owner denied any liability 
and refused to list the debt as one of her own 
under the Bulk Sales Law, and the garnishee 
defendant allowed plaintiff time to proceed 
against the owner. held that, notwithstanding 
plaintiff asserted that the agent had represent- 
ed that he purchased the garage and that the 
loan was to enable him to purchase oil, and it 
appeared that the check therefor had been in- 








dorsed in the trade-name under which the ga- 
rage was conducted, the garnishee defendant 
is not liable-—Wooley v. Chandler, Wash., 196 
Pac. 643. 

56. Railroads— Defective Car.— Where 4 
board had been nailed across the door of a 
freight car to prevent door from falling by 
reason of the decayed condition of the sup- 
ports, and the defendant railroad, which re- 
ceived the car from a connecting carrier, didj— 
not notify the consignee’s employee of the latent 
danger, defendant was liable to the employee 
for injuries sustained when the door fell upon 
him by reason of such defect.—Griffin v. Payne. 
N. J., 113 Atl. 247. . 

57.——Fencing Right of Way.—Code 1907, §f I 
5654, requiring railroad to build fences and cat- 
tle guards on notice by the Public Service Com-fcrea 
mission, is a valid exercise of the police power 4 
of the state, and does not violate the provisions§this 
of the Constitution guaranteeing due process of 
law and the equal protection of the law.—Zxffrar 
Parte Hines, Ala., 87 So. 691 

58. Release—Condition—If the money re-§pOs¢ 
ceived by injured employee at the time of the 
execution of a release was given to him as 4 f 
gift, so that there was no consideration for the 
release, the employee was not required to re-gare 
store the money, as a condition to his avoidance 
of release.—Illinois Cent. Co. v. Johnston,dete 
Ala., 87 So. 866. T 
59.—Settlement for Personal Injuries.—A re- he 
lease signed by libelant on receipt of a lumpf§. 
sum in settlement of a claim for personal in-f 
juries, after payments made to him under the 
State Workmen’s Compensation Law had ceased, 
because of the decision of the Supreme Court 
that such law was not applicable to such cases, 
held to have been executed with full under- 
standing of the situation and to bar a suit for 
further compensation.—De Lisi v. Booth & Co, 
U. S&S D 271 Fed. 47. 

60. Taxation — ‘‘Incorporeal Hereditaments.” 
—Mining leases of real property located in Min- 
nesota and unaccrued installments of rents to 
grow due on each of the leases were “i 
poreal hereditaments” and part of the 
estate not subject to taxation in Michigan.— 
City of Saginaw v. Second Nat. Bank, Mich., 182 
N. W. 88. 

61. Personalty of 
property of a bankrupt, 
trustee in bankruptcy, is liable to taxation in 
the taxing district where such property is 
“found” on the date fixed by law for assess- 
ment of taxes; and this includes money de- 
posited in bank.—Tennant v. State Board of 
Taxes and Assessments, N. J., 113 Atl. 254. 

62. Sales—Possession.—Both under the com- 
mon law and under Personal Property Law, § 
144 subds. J. 2, ; he vendor, at h‘s election 
in all cases where the title to the property has 
passed, can sue and recover the contract price, 
even though he retain the actual physical pos- 
session of the property, in which case he holdsis 
as trustee for the buyer.—Turner-Looker (Co. 
v. Aprile, N. Y., 187>N. Y. S. 367. 

63. Statutes — Construction of.— Where the 
provisions of the Workmen’s Compensation Acts 
of other states he? been construed with prac-§ 
tical unanimity, the Legislature is presumed) 
to have enacted the Compensation Act contain-§ 
ing similar provisions with the intention that 
it should receive the settled judicial construc- 
tion given it by the other states, though the 
question had not been decided in the state from], 
which the act was mainly taken.—Steagall v 
Sloss-Sheffield Steel & Iron Co., Ala., 87 So. 787. 

64. Vendor and Purchaser—<Action for In- 
stallment.—The vendor’s bringing of an action 
for an installment less than the whole pricé 
does not operate as an election to affirm the 
contract precluding him from claiming the 
propertv.—River Farms Co. v. Borges, Cal., 196 
Pac. 784. 

65. Wills—Intent.—Where testator in on 
part of his will used the phrase “‘my estate” a 
including certain trust property over which h 
had power of appointment by his father’s will, 
the rule of construction 
where a word is used in one sense in one par 
of a will, and there is nothine to indicate 







































Bankrupt. — Personal 
in the possession of a 


same meaning was intended.—Ames 
Mass., 130 N. E. 681. 
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